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PREFACE 


Delays and difficulties in action on disputes before the Security 
Council of the United Nations, due to the rules for voting which 
require agreement among the five great powers holding perma- 
nent seats, have led to an increasing interest in other possibilities 
under the Charter for adjusting controversies peacefully. This 
has been emphasized in the program of the Interim Committee 
set up last autumn by the Second General Assembly. The Com- 
mittee has been studying methods for pacific settlement be- 
tween states and the possibilities for using the influence and en- 
larging the facilities of the Assembly to develop these methods 
and to promote political cooperation. In this issue of International 
Conciliation, the course of the committee’s enquiry in this field 
and .ertain conclusions from its consideration of problems since 
the beginning of this year are analyzed by James Nevins Hyde, 
Adviser on Security Council and Interim Committee Affairs in 
the United States Mission to the United Nations. It is to be 
noted that opinions expressed are his own and do not imply any 
responsibility on the part of the Mission. His article is a com- 
prehensive survey of a phase of United Nations work which 
has great importance for the future of the international organ- 
ization. There are appended the text of selected documents 
which formed the basis of ‘much of the Ingerim Committee’s 
discussion. 
Aucer Hiss 

President 

New York, September 17, 1948. 
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PEACEFUL SETTLEMENT STUDIES IN THE 
INTERIM COMMITTEE 


By James Nevins Hype 


Adviser on Security Council and Interim Committee Affairs 
in the United States Mission to the United Nations 


INTRODUCTION 


The Interim Committee of the General Assembly' was created 
as machinery to function between the second and third sessions 
of the Assembly to make the facilities of the Assembly generally 
available in the field of international peace and security. The 
Soviet Union and the group supporting it opposed the creation 
of the Committee, and did not participate in its work. 

Although it was felt that the primary function of the Interim 
Committee would be the preparation of the facts and clarification 
of the issues involved in disputes and situations, for presenta- 
tion to the Assembly, and the consideration of the problem of 
the veto in the Security Council, it was recognized that a study 
function would be useful.? Therefore, the Interim Committee 
was given authority to consider, as it deems advisable, methods 
to give effect to that part of Article 11 (1) of the Charter dealing 
with the general principles of cooperation in the maintenance of 
international peace and security and to that part of Article 13 (1a) 
which deals with the promotion of international cooperation in 
the political field.’ 

When the Interim Committee had its initial meetings in Janu- 
ary, it found no item on its agenda other than the veto study. 
The Chinese representative, Dr. Shuhsi Hsu, suggested the value 
of a study of the field of pacific settlement. He referred to the 
tendency of Members of the United Nations to submit disputes 
to the Security Council under Chapter VI without exhausting 


1 It is popularly referred to as the “Little Assembly.” 
2 Documents and State Papers Vol. 1, No. 3, p. 149, “The Little Assembly: A 
Legislative History,” by David C. Wainhouse. 


3 Resolution 111 (II) adopted by the General Assembly on November 13, 1947 
(Doc. A/519, Official Records of the Second Session of the General Assembly: 
Resolutions, 16 September-29 November 1947). 
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the methods of pacific settlement set forth in the first paragraph 
of Article 33 of the Charter, and he recalled the plain intent of the 
Charter that the great majority of disputes should be settled by 
such methods and that resort to organs of the United Nations 
should be had when other means fail.‘ 

In the opening statement of the Chinese representative, the 
area of work and approach which the Interim Committee and its 
Sub-Committee subsequently used were accurately foretold. On 
his motion the Interim Committee adopted a resolution which in- 
vited the members te submit proposals for study.’ 


China submitted a proposal which the United States joined in 
sponsoring, and warmly supported,° that a Sub-Committee be 
appointed to examine all proposals which might be submitted 
and that the Interim Committee itself, or the Sub-Committee, 
might then investigate the desirability of formulating procedures 
and specific methods which would encourage pacific settlement 
of disputes before their reference to organs of the United Na 
tions. It further suggested a broad examination of the treaty 
structure in this field, with consideration to be given to the pos 


sibility of concluding a multilateral treaty using the General Act 
(Pacific Settlement of International Disputes) concluded at 
Geneva in 1928’ as a possible starting point. 

A Sub-Committee of fifteen members was duly appointed, and 
in a series of twenty meetings from January until August 1948 it 
pursued this subject, except during the four weeks of the special 
session of the General Assembly. The representative of China, in 


4In commenting on Article 33, Goodrich and Hambro state: “This paragraph 
is an application of the principle laid down in Article 1, paragraph 1, and Article 
2, paragraph 3. It imposes a duty upon the Members to seek in the first instance 
the pacific settlement of their disputes by means of their own choice. The Organ- 
ization does not intervene, as a general principle, until it is clear that the Mem- 
bers cannot manage by themselves, cannot settle their dispute or disputes in such 
a way as to avoid endangering international peace and security.” Charter of the 
United Nations: Commentary and Documents, World Peace Foundation, Boston, 
1946, p. 140. 

5 United Nations Doc. A/AC.18/9. 

6 United Nations Doc. A/AC.18/24. 

7 League of Nations Treaty Series No. 2123, Vol. XCIII, p. 345. 





FREESE FFF BB RWW] Se SEBRBBE sB8HESeEre 


-_- 
> 
> 


Sek BofE 


oe 
5° 


GR Re 


533 


his speech introducing the Chinese-United States resolution,® 
pointed to the history of the past fifty years during which, de- 
spite two great wars, there had been a steady and inexorable ad- 
yance in the development of pacific settlement procedure. He felt 
that it was time that the Interim Committee should begin a fur- 
ther effort in the field and suggested a multilateral convention. 
Thus, the work of the Pacific Settlement Sub-Committee was 
originally seen as a broad and continuing task. The Sub-Com- 
mittee began by studying methods, that is to say, how the task 
was to be commenced. 

The representatives sitting in the Sub-Committee were mem- 
bers of the permanent delegations who in many instances were 
primarily responsible for handling political matters, and at the 
same time many had considerable experience and understanding 
of the more technical aspects of pacific settlement. Although this 
political atmosphere resulted in a practical approach to the ques- 
tions considered, there was time for discussion of constitutional 
questions of a theoretical character. 


The collaboration of the Secretariat took the form of a series 


of studies’ prepared for the Sub-Committee. These studies were 


8 United Nations Press Release PM/803, January 9, 1948. 

9 Use by organs of the United Nations of measures and procedures of pacific 
settlement (A/AC.18/61); 

Use by the organs of the League of Nations of measures and procedures of 
pacific settlement (A/AC.18/68); 
ogee of the main features of the Inter-American peace system (A/AC.18/46 

Add. 1); 

History and analysis of the General Act for the pacific settlement of interna- 
tional disputes, 26 September 1928 (A/AC.18/56); 

History and analysis of the General Convention for improving the means of 
preventing war and the regulations for the execution of Article 4 of this Conven- 
tion (A/AC.18/55); 

Analysis of provisions in pacific settlement treaties calling for action by organs 
of the League of Nations or the Permanent Court of International Justice, and of 
United Nations documents relating to the assumption by United Nations organs 
of functions of the League of Nations and of the Permanent Court of International 
Justice (A/AC.18/57); 

Analysis of structure and working of arrangements of enquiry and conciliation 
under existing treaties, with respect to (a) nature of commission, (b) time sched- 
ules, (c) methods of appointment, (d) extent to which positions have been kept 
filled, and (e) actual cases referred to conciliation and fact-finding procedures 
(A/AC.1 8/64); 
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more than factual compilations, containing analysis as well. To 
take an example, in discussing the absence of rules of procedure 
of the General Assembly for handling disputes one Secretariat 
study’® raised the question of whether a dispute put before the 
Assembly under Article 33 of the Charter by the parties as a 
means of their own choice might be treated differently than one 
formally presented under Article 35 or perhaps under Article 11, 
This is a question which the Sub-Committee did not have occa- 
sion to discuss. 

The Sub-Committee worked over the various proposals and 
adopted some of them. It recognized the need for an over-all 
continuing consideration of the entire subject of political coopera- 
tion, including pacific settlement and related other proposals to 
such a future consideration. A comprehensive account of the 
approach and conclusions of the Sub-Committee and the Interim 
Committee will be found in the Preliminary Report" of the Sub- 
Committee which the Interim Committee adopted; the final 
Report of the Sub-Committee’? and the report of the Interim 
Committee to the General Assembly’* which is substantially the 


same as the Sub-Committee’s final Report. Some members have 
seen in the beginning of this work a continuation of the Geneva 
tradition of organized measures for collective security. 


When the time expired for the initial submission of proposals, 


Analysis of the main features of the American Treaty on Pacific Settlement 
(Pact of Bogota) (A/AC.18/72); 

Study on Articles 11, paragraph 1, and 13, paragraph 1 (a), of the Charter 
(A/AC.18/33); 

A study of a more extensive nature, which the Secretariat has not yet been in 
a position to complete, is the comprehensive survey of existing treaty provisions 
generally, establishing procedures and machinery for pacific settlement. 

10 United Nations Doc. A/AC.18/33. 

11 United Nations Doc. A/AC.18/48, 19 March 1948, Implementation of Para 
graph 2(c) of the General Assembly Resolution of 13 November 1947, Rappor- 
teur, Dr. P. C. Jessup (USA). 

12 United Nations Doc. A/AC.18/73 and A/AC.18/73 Add. 1, 19 July 1948, 
Study on Methods for the Promotion of International Greve in the Political 
Field, Rapporteur, Mr. ]. E. Johnson (USA). 

13 United Nations Doc. A/605, 13 August 1948, Study on Methods for the Pro- 
motion of International Co-operation in the Political Field, Rapporteur, Mr. N. 
Entezam (Iran). 
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there were four before the Sub-Committee: The Lebanese pro- 
posal for the creation of a Permanent Committee of Concilia- 
tion;'* the Belgian proposal for the transfer to organs of the 
United Nations of functions conferred on League of Nations 
organs by the General Act of 1928;'? and the United Kingdom 
proposal suggesting a short period for conciliation of the parties 
by the President of the Security Council or the General As- 
sembly before a discussion beyond opening statements is begun 
in the organ involved.'® The fourth proposal, by China and the 
United States,’’ in line with the Chinese approach in opening up 
this subject, suggested in addition to the creation of a sub-com- 
mittee: 
1. the investigation of the desirability of formulating meth- 
ods and procedures to encourage pacific settlement in the 
light of Article 33. In this connection, panels might be con- 
sidered from which commissions of enquiry and concilia- 
tion might be drawn. (This idea was developed into a specific 
proposal) ; 
2. an investigation of the treaty structure in the field of 
pacific settlement to determine its adequacy, with the Gen- 
eral Act and the regulations under Article 4 of the General 
Convention to improve the Means of Preventing War'® as a 
starting point. This might lead to a conclusion on the de- 
sirability of undertaking a new multiltaeral treaty in this 
field; 
3. a related investigation to estimate the possibility of replac- 
ing references to organs of the League of Nations with ap- 
propriate references to organs of the United Nations. 

When the Interim Committee considered what to do with this 
suggested Amendments to the Lebanese proposal in order to develop its procedural 
provisions. (United Nations Doc. A/AC.18/30.) It was considered in connection 
with the Lebanese proposal. 

15 United Nations Doc. A/AC.18/18. 

16 United Nations Doc. A/AC.18/39. 

17 United Nations Doc. A/AC,18/24. 


18 Official Journal of the League of Nations, July 1932, pp. 1199 and 1315; 
United Nations Doc. A/AC.18/26. 
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group of proposals, there was a debate on general approach. A 
sub-committee was clearly desirable. The Lebanese proposal had 
been circulated before the others, and it was urged that it should 
be considered first for that reason, and each other proposal would 
then be separately taken up in chronological order. The Lebanese 
representative, Dr. Karim Azkoul, felt that the Sub-Committee 
was limited to a study of the proposals submitted and that any 
theoretical discussions must be related strictly to them. However, 
the Chinese representative characterized this as a political ap- 
proach when a technical one was more appropriate. The United 
States representative, Dr. Philip C. Jessup, agreed that a broad 
survey of pacific settlement was preferable, with the series of 
background studies by the Secretariat to assist. The terms in- 
volved might be defined and all the procedures mentioned in 
Article 33 of the Charter listed and considered. 

The Interim Committee finally accepted a Swedish-United 
Kingdom suggestion that the Chinese-United States proposal be 
the basis of a preliminary work plan and report, and that each 
of the other proposals would be carefully studied at appropriate 
points under the systematic approach suggested by Article 33 of 
the Charter. 

The Sub-Committee at its first meeting thus decided on this 
systematic approach originally suggested by the Chinese repre- 
sentative and the work developed along that line. This decision 
was important because it gave assurance that the work would 
proceed on a broad basis, which lends itself to long-term plans 
and studies without direct relation to specific disputes before 
United Nations organs. From time to time as the Sub-Committee 
proceeded, advocates of some proposals, especially the Lebanese 
representative, were quick to assert that their proposals were 
being sacrificed for a theoretical study. But the report of the 
Interim Committee’? will indicate that the systematic approach 
was adhered to and at the same time considerable time was given 
to specific proposals, and the report contains a recommendation 
as to each one. 


19 United Nations Doc. A/605. 
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- With this decision taken, the Sub-Committee prepared a pre- 
liminary report”? to- the Interim Committee which described the 
work plan.and: related the specific proposals to’ it, indicating 
where subsequent proposals might fit into the plan. The report 
stated?! that the specific proposals would be taken fp as a means 
of giving the systematic study an immediate and:eOnerete focus. 
Any member might raise questions of a general mature which he 
felt should be explored before it would be possible to reach a 
conclusion on the merits of any of the proposals. The report fur- 
ther emphasized” the quality of the study as related to the re- 
sponsibilities of the Assembly for the achievement of a sound 
development of the system of pacific settlement because that is 
a method of political cooperation within the meaning of Articles 
(1) and 13(1a) of the Charter. 

Emphasizing the obligations of parties to a dispute “first of all 
to seek solution by peaceful means,” the report examined each of 
the methods mentioned in Article 33 of the Charter. Negotiation, 
being a flexible procedure, it would not be expected that this 
method would lend itself to any formal rules, and no proposals 
were submitted relating to it. Enquiry is defined in the report of 
the Interim Committee as envisaging “particularly the establish- 
ment of the facts involved in a dispute and a clarification of the 
issues in order that their elucidation may contribute to the settle- 
ment of the dispute.” The Sub-Committee recognized the fact- 
finding duties of several United Nations commissions in the 
field and requested from the Secretariat a study which touched 
on this point. 

No attempt was made to define mediation although in some 
of the discussions a distinction between mediation and concilia- 
tion was brought out. The Sub-Committee felt that although 
Article 33 does not specifically mention good offices, in the future 
examination of this field it would be useful to consider what 
distinction, if any, exists between mediation and good offices and 


20 United Nations Doc. A/AC.18/48. 
21 [bid., paragraph 50. 
22 Ibid., paragraph 9. 
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in order to do so a study of past practices would be necessary, 
Conciliation is the method of pacific settlement to which most 
of the proposals in the Sub-Committee related. 

There was no extended discussion of arbitration, perhaps be- 
cause of its judicial character and because practices relating to it 
are well understood. However, it was suggested that in the 
future the scope of practice of arbitration might be considered, 
using as a starting point great arbitration treaties and considering 
how procedural rules might be modernized. 

The resolution of the General Assembly”? recommending that 
full use be made of the International Court of Justice was re- 
called, not only in considering judicial settlement as a method of 
pacific settlement, but throughout the debates of the Interim 
Committee. The usefulness of the Court in connection with ques- 
tions of voting procedure in the Security Council was debated at 
considerable length. The attention of the Sub-Committee was 
drawn to the Brussels Pact”* as well as to the treaties of the Inter- 
American system as showing the inter-relation between concilia- 
tion and judicial settlement as part of a system of pacific settle 
ment. The United Kingdom representative, Mr. M. E. Bathurst, 
drew attention to Article VIII(d) of the Brussels Pact which 
provides that the legal questions in a dispute will be given judi- 
cial consideration before conciliation is attempted. 

The Sub-Committee early recognized the importance of a con- 
sideration of regional arrangements. However, it was sitting at 
the time of the Bogota Conference and subsequently its activities 
were suspended for a month during the special session of the 
General Assembly. Therefore, during most of the period of its 
meetings the Sub-Committee was not in a position to consider 
the Inter-American system although it recognized its importance. 
The attention of the Sub-Committee was drawn to the Pact of 


23 Resolution 171(II) adopted by the General Assembly at its Second Session 
on November 14, 1947 (Official Records of the Second Session of the General 
Assembly: Resolutions). 

24 Treaty among Great Britain, France, Belgium, the Netherlands and Luxem- 
bourg signed at Brussels on March 17, 1948, New York Times, March 18, 1948. 
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Brussels?’ as well as to the Pact of Bogota, In a systematic study 
of treaties for pacific settlement in which the Secretariat is now 
engaged, it is expected that the well developed experience within 
a regional system will be emphasized. 

Once the systematic approach had been embarked upon, each 
proposal was considered from a factual point of view and then 
was the subject of a critical examination. These two aspects were 
combined in the case of some proposals which were submitted 
near the end of the session. The Sub-Committee, having ex- 
amined them all as they related to the entire subject of pacific 
settlement, approved certain of them, and recommended their 
adoption by appropriate action of the General Assembly. The 
Sub-Committee further came to the conclusion that its pacific 
settlement studies, as part of its work in the field of political 
cooperation, should be a continuing task to be undertaken either 
by the Interim Committee, if continued, or else by some other 
body. In the light of that conclusion it went on to recommend 
that certain proposals needed additional study in the future either 
because of their nature or, in the case of the Ecuadorian proposal, 
because it had been submitted late in the session. In reaching 
these three conclusions, the Sub-Committee enjoyed an atmos- 
phere in which it was possible for its Chairman, Mr. Pierre 
Ordonneau of France, not to call for votes on specific issues. The 
sense of the Sub-Committee was definite and in most instances 
the recommendations were unanimous. 


ProposaLs APPROVED BY THE INTERIM COMMITTEE 


(a) Looking now to the debate on specific proposals, the Bel- 
gian proposal’° for transferring functions under the General Act 
was the first to be considered. This is an example of what might 
evolve from the suggestion later put forward in the original 
Chinese-United States proposal, that the entire system of treaties 
should be examined from this angle. The Belgian proposal, it 
will be recalled, was that the Interim Committee should consider 


25 See note 24, p. 538. 
26 United Nations, Doc. A/AC.18/18. 
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the transfer to organs of the United Nations, including the Inter- 
national Court of Justice, of functions assigned by the General 
Act to organs of the former League of Nations, The representative 
of the United Kingdom early in the discussion stated that his 
Government had no objection to making the General Act avail- 
able to those parties to it who wished to use it, but he recalled 
that the United Kingdom had certain reservations in its adher- 
ence to the General Act and that it did not wish to approve any 
step which would involve an express or implied obligation to 
use it. This objection was recognized by the Belgian representa- 
tive who redrafted the preamble of his draft resolution. This, as 
adopted, recites that the amendments would only apply to states 
acceding to the General Act as amended.’ 

The Belgian representative, Mr. Nisot, pointed to the resolu- 
tion of February 12, 19467® whereby the General Assembly had 
decided to assume certain non-political functions and activities 
of the League of Nations and determined that it would examine 
and submit to appropriate organs of the United Nations any re- 
quests from parties that the United Nations should assume the 
exercise of functions or powers entrusted to the League by 
treaties. The United States representative raised the question of 
whether in the light of this the Interim Committee should ad- 
vise the General Assembly to adopt the Belgian resolution with- 
out a previous request from the parties to the General Act. The 
question was also raised as to whether this should be done by a 
General Assembly resolution alone or whether a concurring 
action of the Security Council might be necessary. The Belgian 
representative felt that a protocol to be made available by the 
Secretary-General to those states which wished to adhere to the 
Act would be a proper procedure. 

The draft resolution, as approved for submission to the Gen- 
eral Assembly, provides that the Secretary-General shall prepare 
a revised text of the General Act including the amendments 


27 United Nations Doc. A/605, Annex I. 


28 Resolution 24(1) adopted by the General Assembly on Februafy 12, 1946 
(Official Records of the First Session of the General Assembly: Resolutions, 16 
September-29 November 1947). 
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mentioned in the resolution and hold it open to the accession of 
the states. The functions under the General Act which were to 
be performed by the Acting President of the Council are to be 
undertaken by the President of the General Assembly, or if the 
Assembly is not in session, by its last President. Although orig- 
inally the Belgian representative referred to his proposal as in- 
volving a transfer of functions to United Nations organs, as 
finally worked out it involves a revised General Act creating an 
entirely new and independent contractual relationship between 
such parties as adhere to it and therefore it involves the con- 
ferring upon organs of the United Nations of certain functions 
rather than the transfer originally contemplated. 

The United Kingdom proposal, in its original form,” sug- 
gested an automatic procedure whereby, after the opening state- 
ments on behalf of the parties have been made and after the 
Security Council or the General Assembly, if it should so desire, 
has requested the taking of provisional measures, the represen- 
tatives of the parties shall meet under the chairmanship of the 
President of the Council or the Assembly so that he may attempt 
to conciliate them before the organ concerned begins its dis- 
cussion on the substance of the matter. The United Kingdom 
representative, Mr. James Fawcett, in presenting this proposal 
to the Sub-Committee stated that it was an attempt to fill a gap 
in current Security Council and General Assembly procedure. 
He added that it would emphasize the nature of conciliation 
which should not be as formal as arbitration or judicial settle- 
ment. Informal discussions conducted by a qualified conciliator 
who would bring to the discussion knowledge of the dispute 
should be an automatic procedure and part of general Security 
Council practice. 

The representative of Iran, Mr. Nasrollah Entezam, pointed 
out three principal difficulties with this proposal. In the first 
place, a good Security Council President might not be an able 
conciliator. Secondly, since the presidency of the Council changes 
from month to month several different conciliators might have 


29 United Nations Doc. A/AC.18/39. 
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to deal with a single dispute. He cited the India-Pakistan case, 


Also, this comparatively short tenure might lend itself to jockey. _ 


ing by the parties to get the dispute into the hands of an indi- 
vidual officer whom one or both might consider sympathetic. 
Finally, the nationality of the President might be such as to pre- 
clude his acting as a conciliator, in relation to a particular dispute, 
and then too he might be from a geographical area that would 
render his task more difficult. The Iranian representative went 
on to say that the usefulness of this idea might be developed if 
the practice of the League of Nations Council were recalled, in 
which a rapporteur was appointed whose duty it was to bring 
to a particular case familiarity with the background and facts and 
to prepare it for the Council and attempt conciliation. 

The United States representative enquired how the President 
of the General Assembly would perform this function and 
whether the President of the Interim Committee, assuming that 
one is continued, would fulfill this function when the Assembly 
is not in session. 

In the discussion that ensued, the Sub-Committee recalled that 
the United Kingdom had submitted a proposal being considered 
in another sub-committee” very much along the lines of the 
Iranian suggestion which recognized the usefulness of the rap- 
porteur in the practice of the League Council. The United King- 
dom representative accepted the Iranian suggestion and at the 
same time addressed himself to other points which his proposal 
raised. He agreed that there might be cases in which the Pres- 
ident of the organ involved would for some reason not be a suit- 
able person to attempt conciliation. There was consideration of 
whether it is desirable to have this procedure automatic in all 
cases. The representative of Greece, Mr. Alexis Kyrou, thought 
that in urgent cases it would be undesirable to permit such 
automatic consideration to cause a suspension of Security Coun- 
cil consideration even for a limited period. However, the feeling 
in the Sub-Committee was that the device should be used in all 
cases, even at the cost of a short delay. When this proposal was 


30 United Nations Doc. A/AC.18/17 and Corr. 1, paragraph 5. 
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considered in the Interim Committee itself, the representative 
of India, Dr. P. P. Pillai, as well as the representative of Lebanon 
objected to the statement of the principle that the parties “shall 
meet” with the President of the Security Council and it was 
there amended to read that the parties “shall be invited to meet.” 
The Lebanese representative argued that in some cases a party 
might not wish to hold such a meeting because it would preju- 
dice its case. 


The question then arose as to whether this principle should 
simply be stated in general terms and recommended to the Coun- 
cil and the Assembly or whether some further attempts to im- 
plement it should be made. The United States representative 
suggested that the usefulness of the idea could be drawn from 
the statement of the principle. However, the United Kingdom 
representative felt that while in the case of the Council it would 
be appropriate to state the principle, in the case of the Assembly 
it would be well to have rules of procedure embodying the idea 
and the Sub-Committee proceeded on this theory. A resolution 
for consideration by the Assembly was prepared which recom- 
mends to the Security Council the utility and desirability of the 
following practice: 

After a situation or dispute has been brought to the attention of 
representatives on the Security Council in accordance with rule 6 of 
the provisional rules of procedure of the Security Council and not 
later than immediately after the opening statements on behalf of the 
parties concerned; 


(a) The parties shall be invited to meet with the President of the 
Security Council; 

(b) They shall attempt to agree upon a representative on the Security 
Council to act as rapporteur or conciliator for the case. The rep- 
resentative so agreed upon may be the President or any other 
representative on the Council who will thereupon be appointed 
conciliator. The President shall inform the Security Council 
whether a rapporteur or conciliator has been appointed; 

(c) If a rapporteur or conciliator is appointed, it would be desirable 
for the Security Council to abstain from further action on the 
case for a reasonable interval during which actual efforts at 
conciliation are in progress; 
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(d) The rapporteur or conciliator so agreed upon and appointed shall 
attempt to conciliate the situation or dispute, and shall in due 
course report to the Security Council.3! 


It will be seen that this meets the difficulty suggested if the 
President of the Security Council should be an inappropriate 
person to attempt the function. This phrase, rapporteur or con- 
ciliator, is used in order to recall in this procedural suggestion 
the League of Nations experience. Furthermore, this draft avoids 
the necessity of action by the Council as a whole in that the 
action would be by the President and the parties to a dispute, 
This was a point on which the United Kingdom representative 
felt strongly, because he thought that to tie the principle to 
Security Council action might well destroy its value. There was 
general agreement that no rule of procedure of the Council was 
needed and that in any case the initiative for such a rule would 
come from the Council itself. 


Considering how the principle should be applied in the General 
Assembly, the United Kingdom representative suggested amend- 


ments to rules 31 and 58(1) of the Assembly’s rules. After con- 
siderable interchange, the Committee agreed that the President 
of the Assembly might be given the power to superintend the 
processes of agreement and conciliation and in furtherance of 
this appoint a rapporteur or conciliator acceptable to the parties. 
Additional difficulties were met in determining when the con- 
ciliation process should begin and end in the Assembly. The 
language agreed on provides that after a question has been placed 
on the agenda the representatives of the parties shall “either be- 
fore or immediately after their opening statements and in any 
case before the item is referred to a committee”*? be invited to 
meet under the direction of the President for the purpose of 
agreement as to the facts and of conciliation. The procedure thus 
stated is very close to that suggested for the Security Council but 
perhaps less appropriate for General Assembly operations. In 


31 United Nations Doc. A/605, Annex III. 
32 United Nations Doc. A/605, Annex II. 
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some cases there may not be opening statements, in the event 
both parties do not cover the matter in the general debate. Also, 
it is possible that there might be disputes considered by the 
Assembly where the procedure would not be applicable on 
account of the absence of one or more parties. This would be the 
situation when a dispute involves a state which is not a member 
of the United Nations. 

In the Interim Committee, the representative of India felt that 
the procedure should not be automatic in the Assembly but 
apply only if the Assembly itself so requires. He argued that 
otherwise if one party refused to submit to such conciliation, feel- 
ing that it would be to no avail, then that party might be unfairly 
criticized before the case had been examined by the Assembly, 
but he did not press for an amendment. 

The Sub-Committee next considered the Chinese-United States 
proposal’? for a panel from which commissions of enquiry and 
conciliation may be drawn. It was submitted in the form of a 
proposed General Assembly resolution, but its proponents ex- 
pressed the hope that the Security Council would at some point 
collaborate in the project or perhaps adopt similar regulations. 
. The essence of the plan is the establishment of a panel of per- 
sons who would be considered by Member Governments to 
possess the highest qualifications for membership on commissions 
of enquiry and conciliation. The panel itself is not an organ but 
merely a list or registry of persons. It would be established by the 
following steps: first, the invitation from the General Assembly to 
Members to make the necessary determination; second, the desig- 
nation of individuals by Member States; and third, the as- 
sembling of a list and necessary notifications by the Secretary- 
General. 

The first paragraph of the draft resolution invites Member 
States to designate from one to five persons who by reason of 
their training, experience, character and standing are deemed to 
be well fitted to serve as members of commissions of enquiry or 
of conciliation and who would be disposed to serve in that 


33 United Nations Doc. A/AC.18/60. 
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capacity. Attached to the resolution are articles relating to the 
composition and use of the panel. Article 1 specifies, using the 
language of Article 100 of the Charter, that in the performance 
of their duties members of the commission appointed under the 
panel plan shall neither seek nor receive instructions from any 
government. This is designed to establish the status of members 
of commissions so selected as being that of individuals indepen- 
dent of government instructions. The plan is intended to make 
possible the selection of a commission on short notice. Once the 
parties decide to use a commission to be drawn from the panel, 
the Secretary-General, who would have responsibility for admin- 
istrative arrangements, could summon members of the panel by 
telephone or telegram to convene as a commission at an early 
date. The ability to form such a commission quickly might well 
be a decisive factor in a member’s decision to use conciliation or 
enquiry for attempting the settlement of a particular dispute. 


The plan lends itself to use by organs of the United Nations 
that may wish to avail themselves of it (Article 3). Also, it makes 
available at all times to any state whether or not it be a member 
of the United Nations a procedure for assisting in the solution 
of any controversy in which it is a party. The use of the panel , 
would be fully voluntary, and where existing treaties providing 
for peaceful settlement contain panel provisions, these would 
not be affected nor would acceptance of the plan involve any 
obligation to use it. States would, furthermore, be free either by 
ad hoc agreement or by more general arrangements to provide 
specifically for the use of the panel to set up commissions. There 
is also contained in Article 5 of the plan assistance for the parties 
if they desire it in the selection of commissions from the panel. 
This paragraph can provide a simple and impartial method of 
constituting a commission at a time of difficult relations between 
the parties without the necessity for repeated agreement upon 
the terms involved. This would be accomplished by means of a 
request to the Secretary-General, the President of the General 
Assembly or the Chairman of the Interim Committee to appoint 
one or more members of a commission. 
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This proposal received general support in the Sub-Committee 
and no general detailed debate ensued. The United Kingdom 
representative was troubled by the plan in so far as it involves 
commissions of conciliation, although he found it entirely ac- 
ceptable as far as commissions of enquiry are concerned. Al- 
though enquiry, he observed, involves capable persons, concilia- 
tion demands far more experience and ability. He doubted 
whether it is possible for each Member of the United Nations 
to name five persons who are of the calibre necessary for con- 
ciliation, and he recalled the outstanding abilities of Count Folke 
Bernadotte. The United States representative in meeting this 
objection recalled the distinction between conciliators and medi- 
ators. He suggested that the function of a mediator was perhaps 
closer to what the United Kingdom representative was consid- 
ering and the latter agreed that a far smaller panel might be 
suitable for meditation purposes. He still felt that it would be 
preferable to provide for drawing commissions of enquiry and 
conciliation, recognizing that the two functions might be inter- 
woven, but inclined to oppose the language of the draft as sub- 
mitted allowing commissions of enquiry or conciliation. The 
Chinese representative opposed the United Kingdom suggestion 
on the ground that conciliation or mediation cannot be accom- 
plished apart from enquiry. The United Kingdom representative, 
while maintaining his position, was able to accept the original 
language, believing that it was a mistake to set up a panel which 
could be used either for conciliation or enquiry. The Chinese 
representative went on to contrast conciliation and mediation, 
explaining that conciliation does not necessarily require a third 
party and is more in the nature of collective bargaining, while 
mediation demands a third person of extraordinary prestige. Con- 
ciliation usually requires extensive fact finding and mediation is 
begun when the facts are rather well known. 

The panel plan, in its original form, was adopted by the Sub- 
Committee and subsequently by the Interim Committee.44 Dur- 
ing the debate in the Interim Committee, two additional objec- 


34 United Nations Doc. A/605, Annex IV. 
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tions were made. The representative of India suggested that when 
the parties to a controversy choose a commission from the panel 
the United Nations and not the parties should defray the ex. 
penses of the commission on the ground that it is the United 
Nations’ moral responsibility to do so. The Australian representa- 
tive was troubled by an article providing that members of the 
panel should neither seek nor receive instructions from any gov- 
ernment. The representative of the United States, Mr. Joseph E. 
Johnson, replied that if the parties to a dispute want to put it 
before an instructed commission they may do so, since there is 
no obligation to use the panel. The proposed resolution con- 
taining the plan was approved unanimously in the Interim Com- 
mittee as in the Sub-Committee. 


Orner Proposats STUDIED BY THE SUB-COMMITTEE 


Those proposals as to which final action was not taken by the 
Sub-Committee were recognized as suitable for certain further 
consideration in connection with the systematic survey in pros- 
pect. The Lebanese proposal for a Permanent Conciliation Com- 


mittee was so treated by the Sub-Committee. It was the first sug- 
gestion submitted to the Sub-Committee and was vigorously 
advocated by its proponent from the very first meeting of the 
Sub-Committee until the final consideration of its report by the 
Interim Committee. At every stage he urged that his proposal 
should not be made secondary to or in any way delayed in con- 
sideration by a systematic approach, and in point of time it re- 
ceived fuller consideration than any other. It was presented on 
the theory that conciliation has rarely been resorted to in a man- 
ner leading to happy results and therefore disputes have been 
debated in the purely political organs of the United Nations 
where “passion and sense of narrow nationalism which have 
often been engendered in such debates have rendered difficult 
the attainment of objective and amicable solutions.” 

The substance of the plan which envisages a new organ, a com- 
mission created as a subsidiary organ under Article 22 of the 
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Charter, is summarized in the preliminary report of the Sub- 
Committee: 


It would be composed of representatives of nine Members of the 
United Nations. These Members would be selected with due regard 
for personal competence and geographical distribution. The General 
Assembly would elect all nine Members at its next regular session, 
for a standard term of three years, with shorter terms for two-thirds 
of the group at the time of organization. 

The Permanent Committee of Conciliation would be permanently 
in session. It would meet at the headquarters of the United Nations 
but might decide by majority vote to meet elsewhere. 

Its duties would include: the study, with a view to friendly settle- 
ment, of disputes and situations submitted to it by the parties con- 
cerned or by the General Assembly or Security Council (if an appli- 
cation for a hearing is made by one party the other party shall 
receive notice and an opportunity to be heard, or if a matter is 
submitted by the General Assembly or Security Council both parties 
shall receive notice); the reporting of agreement between the parties 
concerned to the General Assembly or Security Council, in case of 
disagreement between the parties concerned, the preparation of a 
statement of the reasons therefor together with the formulation of 
fair and legal proposals for the pacific settlement of the dispute 
and of a report to the General Assembly or Security Council; the 
study of concrete problems of international co-operation and the sub- 
mission of appropriate proposals thereon to the General Assembly. 

The Permanent Committee of Conciliation would be guided, in 
fulfilling its functions, by the Charter of the United Nations as well 
as by principles of international law. It would at all times take 
into account the responsibilities of the principal United Nations 
organs and would not consider any matter of which the Security 
Council is seized except at the Security’s Council’s request. Questions 
referred to the Permanent Committee of Conciliation by Members 
of the United Nations would be placed on its agenda by a majority 
vote of members of the Permanent Committee present and voting. 
Questions referred by the Security Council or by the General Assem- 
bly would be placed on the Permanent Committee’s definitive agenda 
forthwith.>° 

A series of questions was addressed to the Lebanese represen- 
tative raising constitutional as well as procedural and factual 


problems involved in the proposal. He was asked how a sub- 


35 United Nations Doc. A/AC.18/48, paragraphs 28-31. 
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sidiary organ of the Assembly could have an independent agenda, 
He replied that there was nothing to prevent the Assembly from 
giving such terms of reference to the Committee because the 
functions of the Committee would be confined to the field of 
conciliation, and would only be concerned with the avoidance 
or settlement of disputes under the most favorable circumstances, 
He was asked for examples of unhappy results from attempts at 
conciliation before existing organs of the United Nations, and 
replied that the procedure had rarely been used which indicates 
that Members have insufficient confidence in the efficacy of 
existing machinery. The Security Council had been considered 
less an organ of conciliation than an instrument of chastisement, 
also accusing the other party of threatening international peace 
and bitterness rather than calming the dispute. The debates of 
the Council and even the Assembly were dominated by emotion, 
hurt pride and narrow nationalism. Among other questions, he 
was asked to clarify the fact that the proposal provides for nine 
members selected on the basis of personal competence and on the 
principles of geographic distribution, and yet as Article 8 pro- 
vides that they shall be elected by the Assembly. He replied that 
these were details which would have to be worked out. 


The effect of all these questions and answers, only a few of 
which have been noted, was to crystallize two basic objections 
on the part of several members, including the United States, to 
the Lebanese proposal. It was put forward without any convinc- 
ing evidence that there is a need for new formal machinery in 
the field of conciliation and, furthermore, there are grave consti- 
tutional issues involved in creating a subsidiary organ with an 
independent agenda which could make recommendations direct- 
ly to parties to a dispute. The United Kingdom representative 
argued the first objection and the Belgian representative as well 
as the United States representative urged the second. In answer 
to other questions, the Lebanese representative pointed out that 
the “proposals” which the Committee might make to the Secur- 
ity Council generally might be not only the terms of settlement 
of a particular dispute but also recommendations of a general 
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character. This troubled some members of the Sub-Committee 
who saw in it the addition of a study function in a body designed 
to consider specific disputes. The Brazilian representative, Mr. 
H. R. Valle, wondered whether the Committee must drop a 
case and refer it to the Security Council once there was a finding 


. that the continuance of a dispute constituted a threat to interna- 


tional peace. The Lebanese reply was that such a case was prob- 
ably impossible because the Council would undoubtedly know 
about such a dispute. 

As consideration of this proposal reached a later stage, the 
representative of France observed that he could not support the 
creation of such a new organ at this time. The United Kingdom 
representative objected to the formal machinery for conciliation, 
which is a method which is most useful when least formalized. 
He pointed out that the use of government representatives on the 
Committee would necessarily introduce national interests and 
the provision that it should operate under the principles of inter- 
national law would lead in the direction of becoming a court. 
The United States representative doubted the desirability of cre- 
ating a new organ without consideration of its effect on the work 
of the United Nations in pacific settlement as a whole, and in 
relation to existing organs. He reiterated the constitutional prob- 
lems and recalled the careful thought which the First Committee 
of the General Assembly had given to these questions at the 
time of the creation of the Interim Committee. If the Com- 
mittee were to have the same stature as the International Court, 
it would thus become a principal rather than a subsidiary organ. 
The representative of China questioned the need for such a com- 
mittee and felt that the Chinese-United States panel proposal 
was more effective, involving as it would free choice of concilia- 
tors as opposed to a new narrowly constituted body. 

It was eventually agreed that the Lebanese proposal might re- 
ceive further study in the future, but the Interim Committee 
refused to amend its report to suggest that special attention be 
given to it. 

A second aspect of the original Chinese-United States paper 
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was a suggestion covering the development of procedures for 
pacific settlement.** The Interim Committee asked the Secretariat 


for various studies covering existing treaty obligations establish. 


ing procedures and machinery for pacific settlement. An exam- 
ination of these studies might lead to conclusions as to the ade- 
quacy of existing machinery and to the utility of a new multi- 
lateral treaty in this field. The United States representative, Dr, 
Philip C. Jessup, recalled that the General Act was drafted some 
twenty years after the Hague Convention of 1907 and that per- 
haps the time has come to begin the spade work for a new 
General Act. This would be in the form of an instrument which 
would not itself embody any obligation to resort to pacific settle- 
ment but would indicate in detail alternative procedures to be 
followed in case states wished to use any certain method. Differ- 
ent alternatives would be included such as bipartite commissions, 
regional agencies, panels or organs of the United Nations. Of 
course, such procedures might be adopted in the form of a Gen- 
eral Assembly resolution. 

The special session of the Assembly delayed the work of the 
Sub-Committee and also the Secretariat studies. However, China 
and the United States developed this idea by framing an outline 
which might furnish a guide to a study of existing treaties as 
well as suggestions as to how the study of a new multilateral 
treaty might be undertaken. Part I deals with mediation and 
good offices. It suggests various topics to be considered ranging 
from the types of mediators on whom the parties might agree 
down to such matters as time limits for the selection of media- 
tors after agreement of the parties or during which the parties 
might arrive at a peaceful settlement. The second part deals with 
enquiry and conciliation. It would include the procedural aspects 
of the panel plan, if one is adopted. It would cover rules as to 
the constitution of commissions such as methods of constituting 
them and procedures for appointing commissioners by agree- 
ment among the parties or without such agreement. The third 
part covers rules of procedure for commissions and it suggests 


36 United Nations Doc. A/AC.18/SC.2/2. 
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the usefulness of a complete compendium of rules from which 
appropriate rules could be drawn depending upon the type of 
commission created. For example, these rules would cover such 
matters as meeting place and travel itinerary, United Nations 
assistance, liaison officers, privileges and immunities and press 
releases. There would be a section dealing with commissions in 
the field which would take advantage of the rather extensive 
United Nations experience, and there would be rules as to evi- 
dence and municipal assistance. This paper was intended as a 
suggestive outline with some reference to existing multilateral 
treaties. However, it could usefully be used in the long-term 
study of this field in conjunction with substantive studies of 
multilateral treaties. Many of the procedural provisions in these 
treaties go back to the Hague Conventions, and in beginning a 
fresh approach it would be useful to seek out all the compar- 
atively recent devices which may result in saving time. Also, 
United Nations rules of procedure for commissions could use- 
fully be drawn upon. There might evolve after several years such 
a new “General Act” and this instrument has been referred to in 
the discussions as analogous to rules of civil procedure or a civil 
practice act with which private lawyers are familiar. 

The Sub-Committee readily agreed to include this outline in 
its recommendations for future studies. The United Kingdom 
representative had some doubt as to whether such a formidable 
suggestion should be inserted at the last minute in the Sub-Com- 
mittee’s report. However, he agreed that it should at least be 
referred to in the report as intending to serve as a guide for 
future studies. 

Toward the end of the session, the Ecuadorian representative 
circulated a proposal’’ applying the principle that the Interna- 
tional Court of Justice should determine the issue of domestic 
jurisdiction in pacific settlement cases. He envisaged a general 
recommendation by the Assembly that if one party makes a claim 
of domestic jurisdiction as a basis of refusal to employ means of 
pacific settlement in accordance with Article 33 of the Charter 
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that issue will be determined by the Court. Another suggestion 
would be an Assembly recommendation that Members adopt in 
their treaties the principle that the Court may decide an issue 
of domestic jurisdiction at the request of one of the parties. He 
further suggested that the International Law Commission might 
study definitions to determine what matters are considered by 
international law to be within domestic jurisdiction. His devel- 
opment of his proposals as well as a summary of the argument 
on them is fully set out in the report of the Interim Committee. 
In presenting this proposal he stated that the principle that the 
Court might act at the request of one of the parties is not a new 
concept but is already contained in Article V of the recently 
signed Pact of Bogota.** He urged the desirability of having the 
Court determine the issue and stated that this was consistent 
with the General Assembly resolution suggesting increased use 
of the Court. He recalled that at San Francisco a proposal that 
the Court have authority to determine whether or not a matter 
is by international law within domestic jurisdiction was discussed 
and rejected during the consideration of Article 2, paragraph 7, 
of the Charter. 

There was considerable support in the Sub-Committee for this 
proposal. It appealed, among others, to the representatives of 
Greece, Colombia, Ecuador, and in part to the representative of 
Belgium. 

The United States representative, Mr. Joseph E. Johnson, stated 
his basic difficulty with the principle of the Ecuadorian proposal. 
In connection with its act of adherence to the compulsory juris- 
diction of the Court under Article 36(2) of the Statute, he re- 
called that the United States had reserved to itself the decision 
as to what are essentially domestic matters, feeling that this ques- 
tion should not be determined by the Court. Quite apart from 
this he thought the proposal created a problem under the Charter 
because it might result in the Court, which is a legal organ, 
being called upon to decide political questions. Article 2, para- 
graph 7, of the Charter, as finally adopted, refers to “matters 
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which are essentially within the domestic jurisdiction of any 
state.” It had been considered at San Francisco that this paragraph 
should further provide that matters which are within the do- 
mestic jurisdiction of a state be determined by international law. 
This suggestion was rejected because it was recognized that this 
may frequently be a political rather than a legal question. Con- 
sequently, the Ecuadorian proposal, if adopted, would either 
constitute a reversal of this decision taken at San Francisco which 
the United States supported or it would result in putting political 
questions before the Court, which that organ would not have 
jurisdiction to decide. 

The Brazilian representative felt that in making the jurisdic- 
tion of the Court compulsory the proposal would tend to dimin- 
ish the powers of the other organs of the United Nations, and 
the Ecuadorian representative replied that it would not diminish 
confidence in them but would give the parties assurance that 
whatever decisions those organs took would be based on a care- 
ful examination of legal aspects of the case by the principal judi- 
cial organ of the United Nations. 

The Iranian representative urged that the defense of domestic 
jurisdiction is a safeguard which a small power needs if it has a 
dispute with a great power. The Ecuadorian representative re- 
plied that the reference to the Court in those cases of doubt or 
disagreement on this issue would strengthen and not weaken 
the principle of non-intervention and would avoid its abuse. 

The United Kingdom representative emphasized that the prin- 
ciple of the proposal needed further study and observed that in 
this respect the Charter is a retrogression from the Covenant of 
the League of Nations. He appreciated the difficulty of proposing 
compulsory submission of cases to the Court and wondered if it 
would be better to suggest to the Security Council that all ques- 
tions of law in cases before it should be referred to the Court 
before Security Council consideration of such cases on the merits. 
The representative of France believed that the proposal might 
one day become a reality but that it goes beyond Article 26, 
paragraph 2, of the Statute of the Court. It was finally agreed 
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that the proposal should be drawn to the attention of the Assem- 
bly with a view to further study in connection with the over-all 
work on pacific settlement. 

A second Belgian proposal,*® transferred from another sub- 
committee, was merely noted. It suggests that the states who are 
parties to a dispute, following the experience of the past, might 
invest the Security Council with the power itself to arbitrate the 
dispute or might undertake in advance to abide by an advisory 
opinion requested of the Court by the Council. In a paper con- 
taining a full exposition of League of Nations experience in this 
field, the Belgian representative suggested that the Interim Com- 
mittee should study the possibility of retaining this experience to 
minimize the drawbacks of the veto rule in the Security Coun- 
cil.*° In a brief comment in the Sub-Committee the United States 
representative pointed out that the suggestion would have to be 
studied from the point of view of what form of acceptance would 
be necessary on the part of the Security Council. The Iranian rep- 
resentative felt that rights of this sort could be conferred on the 
Council and agreed that its acceptance to act would be necessary. 
Without further consideration the proposal was noted for fur- 
ther study. 

CoNCLUSION 


From the outset the Sub-Committee sensed that it was begin- 
ning a continuing study which is the responsibility of the As- 
sembly under Articles II(1) and 13(1a) of the Charter and which 
the Interim Committee is well equipped to carry on. 

A feeling developed that the Interim Committee itself should, 
if maintained, pursue this work. The report of the Interim Com- 
mittee to the General Assembly recognizes this and contains a 
draft of a paragraph*’ which would cover the terms of reference 
of a future Interim Committee in this field. The new draft pro- 
vision, unlike the existing paragraph, is not permissive in char- 
acter but would direct that a systematic study be continued, and 


39 United Nations Doc. A/AC.18/54, last paragraph. 
40 United Nations Doc. A/AC.18/54. 
41 United Nations Doc. A/605, paragraph 65. 
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it is not limited to a study of methods. Although studies in the 
future will cover not only pacific settlement, but also the field of 
political cooperation in general is contemplated, it is considered 
that the recommendations and studies of ‘the present Interim 
Committee should be used as a starting point. 


Article 13(1a) of the Charter refers to “international coopera- 
tion in the political field.” Although this session of the Interim 
Committee dealt only with that aspect of political cooperation 
which constitutes pacific settlement, it recognized that the phrase 
has a far broader meaning and that in future work this meaning 
should be examined, as the title*? of its report to the General 
Assembly indicates. The systematic analysis as well as the em- 
phasis and general approach was on pacific settlement during the 
past session. The Australian representative, Mr. Ralph Harry, in 
a series of proposals*®? which were made when the preliminary 
report of the Sub-Committee had been completed, and which 
were later withdrawn without further consideration, suggested 
this broader role. In his view the first step might be directed 
toward the implementation of the letter and spirit of the Charter, 
Statute and Decisions of the International Court as well as the 
decisions and recommendations of the Security Council and the 
General Assembly. Therefore he suggested that an examination 
should be made of how the General Assembly could draw atten- 
tion to Charter violations and how appeal could be made to 
Members to respect Charter obligations, and that Members 
should be called upon to report violations so that nations at fault 
might be called upon to defend their policies in public debate. 
He also suggested interpretive resolutions of the Assembly look- 
ing toward improving existing machinery in the Security Coun- 
cil. From time to time other suggestions were informally made 
as to what might be the subject for future study of these other 
aspects of political cooperation. Among these suggestions are a 
survey of territorial claims throughout the world in their early 


42 United Nations Doc. A/605. 
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stages with a view to preventing their developing into disputes; 
a consideration of peaceful change and consequent revision of 
treaty systems; a consideration of standards of conduct which 
Members of the United Nations are obligated to observe. A Sec- 
retariat study on measures and procedures of pacific settlement 
employed by the League of Nations“ suggests that it would be 
useful in the future to consider League of Nations methods for 
handling political questions in general. Study and analysis along 
this line might assist the United Nations organs in making con- 
sidered choices about the best procedure for handling a particular 
question. The implications stemming from the selection of each 
procedure would be developed. 

Early in its discussions, the Sub-Committee realized that a 
considerable amount of expert help in the form of background 
and analysis would be necessary. Therefore, in its preliminary 
report it requested from the Secretariat the studies which would 
be necessary to assist in formulating the Sub-Committee’s recom- 
mendations and these studies were related to the broad plan con- 
tained in the original Chinese-United States proposals. Although 
many of the studies were delayed and were circulated toward 
the end of the session, they were related to the specific proposals 
and deserve careful consideration as this work proceeds in the 
future. The report of the Interim Committee to the General 
Assembly recognizes that these studies represent the Secretariat's 
responsibility as well as its contribution under Article 13(1) of 
the Charter. The Interim Committee considered that this activity 
of the Secretariat will continue on an extensive scale. 

The Interim Committee’s report*® emphasizes the broad scope 
of the action taken by the Assembly in preparing international 
cooperation in economic, cultural and related fields and suggests 
that the comparatively limited action thus far undertaken in the 
field of political cooperation may similarly develop. This will call 
for a carefully thought out program. Also, facilities for research 
will be necessary. The Secretariat has shown that it can provide 





44 United Nations Doc. A/AC.18/68. 
45 United Nations Doc. A/605, paragraph 69. 
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these facilities by its completed studies and the one in progress. 
The Canadian representative, Mr. George Ignatieff, referred to 
the many learned societies which exist in many countries, and 
he suggested that they might assist with these long term studies. 
His suggestion was heartily concurred in by the United States 
representative. 

As the work progresses there may be the necessity for expert 
help in drafting and at this point it is possible that particular 
projects might be submitted to the International Law Com- 
mission. The opinion seemed rather generally held in the Interim 
Committee that the political atmosphere of that body is useful 
for these long term studies in that it makes readily available the 
views and approval of Member Governments. However, the pace 
of the study program must differ from the consideration of a 
dispute. It is to be hoped that the systematic consideration will 
continue, with due regard for commitments made that existing 
proposals receive further consideration, but with emphasis on 
developing and realizing the responsibility of the Assembly in 
the entire field of political cooperation. 

The work of the Sub-Committee has demonstrated consider- 
able interest in the field of pacific settlement on the part of the 
permanent delegates with political as well as legal backgrounds. 
It is a vigorous beginning of the development of the Assembly’s 
responsibilities under Articles 11(1) and 13(1a) of the Charter 
with the growing recognition that the field of political coopera- 
tion is broader than pacific settlement. It is fortunate that as this 
study commenced, it was undertaken on a systematic and long- 
term basis so that it is not and presumably will not be engaged 
in the consideration of unrelated proposals which Members might 
bring forward for political purposes. The emphasis of this work 
on the methods of pacific settlement recited in Article 33 of the 
Charter, and on the obligation of Members to resort to them 
first of all, may well affect the present tendency to take disputes 
directly to United Nations organs. 








APPENDIX 


INTERIM COMMITTEE OF THE GENERAL ASSEMBLY 


IMPLEMENTATION OF PARAGRAPH 2 (C) OF THE RESOLUTION 
OF THE GENERAL AssEMBLY OF 13 NovEMBER 1947! 


CHINA AND THE UNITED STATES OF AMERICA: PROPOSALS 


In accordance with the resolution adopted by the Interim Com- 
mittee on g January 1948, (document A/AC.18/9) on methods to 
be adopted to give effect to paragraph 2 (c) of General Assembly 
resolution 111 (II), dated 13 November 1947, the representatives of 
China and the United States of America desire to submit the follow- 
ing proposals for the consideration of the Committee. The first pro- 
posal relates to machinery to be used by the Interim Committee in its 
work in this field; the others suggest specific tasks designed to carry 
out the purposes of the General Assembly resolution. 

1. It is suggested that a sub-committee of (fifteen) members be 
created to examine proposals heretofore or hereafter submitted pur- 
suant to the above-mentioned resolution of the Interim Committee, 
to make an analysis of such proposals, and to make a preliminary 
report thereon to the Interim Committee within three weeks. The 
establishment of the sub-committee should not preclude a general 
discussion of any or all of the proposals in the Interim Committee 
itself, on or after 24 February. Any proposals submitted after ,24 
February should be referred automatically to the sub-committee and 
simultaneously circulated to all the members of the Interim Com- 
mittee. In the course of its work the sub-committee should recom- 
mend to the Interim Committee whether the Interim Committee can, 
in view of the limited time at its disposal, itself carry out the studies 
necessitated by the proposals submitted or whether the Interim Com- 
mittee should recommend to the General Assembly that it or some 
other organ of the United Nations should perform this task. 

2. Bearing in mind the terms of Article 33 of the Charter, it is 
suggested that the Interim Committee should investigate the desir- 
ability of formulating procedures and specific methods which would 


1 United Nations Doc. A/AC.18/24, 16 February 1948. 
560 











— = oe | |S 


— 





561 


encourage the pacific settlement of disputes prior to their reference 
to the Security Council or General Assembly, with a view to making 
appropriate recommendations on this subject. Among the types of 
machinery which might be considered in this connection are panels 
from which commissions of investigation might be drawn and panels 
of conciliators available for use by parties to a dispute. 

3. It is suggested that the Interim Committee examine the existing 
treaty obligations which establish procedures and machinery for the 
pacific settlement of international disputes, with a view to determin- 
ing whether existing machinery is adequate and making appropriate 
recommendations on this subject. Consideration might be given to 
the utility of concluding a multilateral treaty which might be 
approved by the General Assembly and opened for accession by 
States. The General Act for the pacific settlement of international 
disputes, concluded at Geneva in 1928, might, as an illustration, 
prove to be a useful starting point for the Committee’s study in this 
field. In view of the experience of the General Assembly and the 
Security Council in utilizing commissions of investigation, the In- 
terim Committee might also usefully examine the General Conven- 
tion to improve the means for preventing war concluded at Geneva 
in 1931* and the regulations drafted with reference thereto. The 
Interim Committee should also take into account the inter-American 
agreements on the pacific settlement of disputes concluded in the 
past, as well as current proposals for the revision of those agreements. 

4. In carrying out this study, it would be useful to undertake a 
survey of types of bilateral treaties now in effect to which Members 
of the United Nations are parties and which were negotiated to 
provide means for the pacific settlement of disputes between the 
parties. It might also be desirable to make an estimate of the possi- 
bility and utility of replacing references in existing treaties to organs 
of the League of Nations by reference to appropriate United Nations 
organs. 

5. It is suggested that, in the course of its deliberations, the 
Interim Committee may wish to consider what types of disputes are 
particularly susceptible of settlement by bipartite, regional, or United 
Nations procedures, respectively. 


*The text of the General Convention to improve the means of preventing war 
of 26 September 1931 will be distributed later as document A/AC.18/25. 
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LEBANON: PROPOSAL FOR THE CREATION 
OF A PERMANENT CoMMITTEE OF CoNCILIATION? 


Consiwerinc that the General Assembly of the United Nations, 
in its resolution 111 (II) of 13 November 1947, has assigned to the 
Interim Committee the duty of considering the methods to be 
adopted to give effect to that part of Article 11 (paragraph 1) as 
well as that part of Article 13 (paragraph 1a) of the Charter which 
deal respectively with the general principles of co-operation in the 
maintenance of international peace and security and with the pro- 
motion of international co-operation in the political field; 


Consipgrinc that the Interim Committee adopted on g January 
1948* the draft resolution of the delegation of China inviting the 
States Members to submit proposals which they deem useful for the 
accomplishment of the ends contemplated in Articles 11 and 13 of 
the Charter; 

Consiperinc that guiding principles for the pacific solution of 
disputes and the settlement of situations, as well as general prin- 
ciples for international co-operation, already abound in various texts 
of the Charter and that therefore it would be superfluous to add to 
them new theoretical rules or recommendations; 

Consiperine that, although the Charter contemplates in Article 33 
a procedure of negotiation, enquiry, mediation and conciliation, this 
procedure has rarely been resorted to in a manner leading to happy 
results; 

Conswerine that one of the profound reasons which have pre- 
vented the peaceful settlement of disputes and in fact helped to render 
them more acute consists in the fact that these disputes were debated 
by purely political organs and that the passion and sense of narrow 
nationalism which have often been engendered in such debates have 
rendered difficult the attainment of objective and amicable solutions; 


Constwerinc that a real atmosphere of understanding and mutual 
confidence cannot prevail between nations by the exclusive action of 
political organs but by supplementing these organs with positive 
agencies of conciliation whose special function shall be to guide and 
inspire friendly understanding and to harmonize divergencies of view 


2 United Nations Doc. A/AC.18/15, 28 January 1948. 
*Document A/AC.18/g9. 
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which might exist or develop in regard to important questions of 
international co-operation; 

Consiperinc that an organization of peace like that of the 
United Nations would remain incomplete if, having determined the 
principles of pacific solution of disputes and of international co- 
operation, it nevertheless has no appropriate agency at its disposal 
for the attainment of that end; 

Consrperinc that the efficacy of such an agency in promoting peace 
and understanding would result mainly from a continuous mode of 
existence whereby it would build up a stable tradition of authority 
and disinterestedness capable of inspiring confidence and inducing by 
its sheer prestige and high moral purpose the requisite spirit of con- 
ciliation between the nations; 


THE DELEGATION OF LEBANON 


has the honour to submit for the consideration of the Interim Com- 
mittee of the General Assembly the following proposal concerning 
the creation of a Permanent Committee of Conciliation: 


CREATION OF A PERMANENT COMMITTEE OF CONCILIATION 


Article 1, There is created a committee called the Permanent Com- 
mittee of Conciliation. 

Article 2. The Permanent Committee of Conciliation shall be com- 
posed of representatives of nine Members of the United Nations. In 
the choice of these Members regard shall be had for the personal 
competence of their representatives and for assuring an equitable 
geographical representation. 

Article 3. The Permanent Committee of Conciliation shall be a 
subsidiary organ of the General Assembly established in conformity 
with Article 22 of the Charter. It shall fulfil the following duties: 


(a) To study, with a view to friendly settlement, disputes and 
situations which may be submitted to it by the parties concerned, 
by the General Assembly or by the Security Council; 

(b) To grant hearings to the parties to a dispute, to discuss 
and propose solutions for the pacific settlement of disputes or 
situations which exist between them; 

(c) In case of agreement between the parties concerned, the 








Permanent Committee of Conciliation shall take note of this 

agreement and shall communicate it to the General Assembly 
and to the Security Council; 
(d) If no agreement is reached between the parties concerned, 
the Permanent Committee of Conciliation shall submit, as the 
case may require, to the General Assembly or to the Security 
Council and General Assembly, a detailed report on the reasons 
for the disagreement and shall formulate proposals which it 
deems fair and legal for the pacific settlement of the dispute; 
(e) The Permanent Committee of Conciliation may, when con- 
sidering the questions submitted to it, study concrete problems 
of international co-operation and submit appropriate proposals 
thereon to the General Assembly. 

Article 4. In the fulfilment of its functions, the Permanent Com- 
mittee of Conciliation shall be guided by the Charter of the United 
Nations as well as by the principles of international law. 


The Permanent Committee of Conciliation shall at all times take 
into account the responsibilities of the Security Council under the 
Charter for the maintenance of international peace and security, as 
well as the duties assigned >y the Charter or by the General Assembly 
or by the Security Council to other Councils or to any committee or 
commission. The Permanent Committee of Conciliation shall not 
consider any matter of which the Security Council is seized unless 
it has been referred to the Committee by the Security Council. 


Article 5. The Permanent Committee of Conciliation is empow- 
ered to call on all experts and advisers who, in its opinion, might 
help it in the accomplishment of its task. 


Article 6. The General Assembly, the Security Council, as well as 
any State party to a dispute or empowered, under the terms of 
Article 35 of the Charter, to bring to the attention of the General 
Assembly or of the Security Council any dispute or situation, may 
request the inclusion in the provisional agenda of the Permanent 
Committee of Conciliation of items dealing with such matters. 


Article 7. Any question referred to the Permanent Committee of 
Conciliation by the General Assembly or by the Security Council 
shall de jure be included in the definitive agenda of the Committee. 
In all other cases the adoption of the agenda shall require a majority 
vote of members present and voting. 
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Article 8. The General Assembly shall elect all nine members of 
the Permanent Committee of Conciliation at its next regular session. 
The members shall be elected for three years and their membership 
shall be renewable to the extent of one third every year. At the first 
election the General Assembly shall appoint by a second vote three 
of the nine elected members for a term of three years and, by a third 
vote, three of the other members for a term of two years, the term of 
office of the three remaining members being one year. 

Article 9. The Permanent Committee of Conciliation shall be 
permanently in session. The Chairman of the Committee, in agree- 
ment with its other officers, shall determine the date of its meetings 
according to the exigencies of the agenda. 


Sus-CoMMITTEE 2 
IMPLEMENTATION OF PARAGRAPH 2 (Cc) OF THE RESOLUTION OF THE 
GeENERAL AssEMBLY OF 13 NovEMBER 1947? 


CHINA AND THE UNITED STATES OF AMERICA: ELABORATION OF 
PROCEDURAL SUGGESTIONS AS TO PROCEDURES FOR PACIFIC SETTLEMENT 


INTRODUCTION 


Among their proposals of 16 February 1948, China and the United 
States of America suggested (document A/AC.18/24, paragraph 3) 
that the Interim Committee study existing treaty obligations estab- 
lishing procedures and machinery for the pacific settlement of dis- 
putes. It was further suggested that consideration might be given to 
the adequacy of existing machinery and to the utility of concluding 
a multilateral treaty in this field. 

During the discussion in a working group of Sub-Committee 2, 
China and the United States of America developed their proposals 
in a paper which became Annex D to the Sub-Committee’s prelimi- 
nary report. It was there pointed out (A/AC.18/48, page 27) that if 
the Interim Committee should find existing methods inadequate 
and should decide to recommend to the General Assembly the prep- 
aration of a new comprehensive instrument relating to pacific settle- 
ment such an instrument might take a form analogous to a Code of 
Civil Procedure or Civil Practice Act. 


3 United Nations Doc. A/AC.18/SC.2/2, 16 June 1948. 
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The instrument would not itself embody any obligation to resort 
to pacific settlement, but would indicate in detail the alternative pro- 
cedures to be followed in case States wished to utilize any one of 
several methods. All the different alternatives would be included, 
e.g. use of bipartite commissions as under the General Act of 1928; 
use of regional agencies; use of panels set up by the United Nations, 
with or without the assistance of officers or organs of the United 
Nations; use of the organs of the United Nations. 


On the other hand, such procedures might eventually be  aclegen in 
the form of a General Assembly resolution. 

The systematic study of existing pacific settlement treaties by Sub- 
Committee 2 has been somewhat delayed by the events of the past 
weeks and the resulting delay in completion of Secretariat studies 
1 to 4 covering the field (A/AC.18/48, page 13). It is now under- 
stood that the remaining studies will soon be circulated. Therefore, 
it would appear appropriate to suggest the following outline of an 
instrument. In connection with the study by Sub-Committee 2 of 
existing machinery, this outline may suggest whether this machinery 
could be modernized. Information as to procedures used by United 
Nations commissions may also prove useful and will be found in 
their respective reports. 

With the time now at its disposal, Sub-Committee 2 would be able 
at most to suggest to the Interim Committee the general lines that 
such a modernization should take, with perhaps an added suggestion 
as to whether the General Assembly itself or some other organ 
should continue the study. 

The outline below may furnish a guide to a study of the existing 
treaties, as well, perhaps, as suggestions on how the study of a new 
multilateral treaty might be undertaken. The topics set out in 
parts I to III of this paper would be covered at least by general 
provisions. These topics are intended to be suggestive of the subjects 
that specific provisions might cover. References to treaty provisions 
or other documents which may be particularly useful as illustrative 
are included. The outline is based on the promise that the suggested 
instrument would add nothing to the obligations of the parties under 
the Charter and under existing treaties for pacific settlement. Once 
the parties have agreed, or by some other means find themselves em- 
barked on one of the well-known methods, such an instrument 
would merely set forth in detail procedures to be used. 
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A SYSTEMATIC OUTLINE ANALYSIS 
BASED ON EXISTING PACIFIC SETTLEMENT TREATIES 


Procedures for the Pacific Settlement of Disputes 

The procedures analyzed herein, following Article 33 of the 
Charter, include enquiry, mediation and conciliation. It is felt that 
negotiation is a procedure so flexible that it does not lend itself to 
analysis and to the statement of principles related to it. Arbitration 
and judicial settlement are both procedures in regard to which well 
understood rules are in existence. The International Court of Justice 
has its own rules and its own rule-making power (Article 30 of the 
Statute). Arbitration has been so frequently used and is so well 
understood that it also has well-known procedural principles. China 
and the United States of America can envisage a study that might 
lead in time to a multilateral treaty covering the procedures herein 
considered. The treaty might provide that such procedures should be 
available to the parties when they had decided, or were otherwise 
bound, to attempt settlement by one or more of these means. 


PART I-— MEDIATION AND GOOD OFFICES 


(Mediation, unlike other methods of pacific settlement mentioned 
in Article 33 of the Charter, can commence upon the initiative either 
of an individual or of a State not a party to a dispute. The parties 
themselves can also, by agreement, initiate the mediation of a dis- 
pute. Provisions to this effect are contained in The Hague Conven- 
tion of 1899 as well as in many of the treaties of the American 
system, such as the Good Offices and Mediation Treaty of 1936 
signed in Buenos Aires. When so used, mediation is a method having 
traits in common with conciliation. 

The cases in which individuals might tender their services for 
mediation are not covered in this outline. An example of successful 
mediation of this character is the tender of good offices by the Presi- 
dent of the United States of America during the course of the Russo- 
Japanese war.) 


List of Topics 

1. Types of mediators upon whom parties may agree: 
(a) State or States strangers to a dispute (Article VI, The Hague 
Convention of 1899). 
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(b) Eminent citizen or citizens (Article I, Buenos Aires Treaty, 
1936). ' 
(c) Officers of the principal organs of the United Nations, 
(d) Persons selected from an enquiry and conciliation panel. 
2. Tender of good offices: 
(a) By one or more States strangers to a dispute (the principle 
of third party tender of good offices will be found in Article III 
of The Hague Convention of 1899). 
(b) By officers of principal organs of the United Nations, in 
their official capacity. 
3. The function of the mediator or mediators—the reconciliation of 
opposing claims and assistance of parties in the settlement of con- 
troversies (Articles IV, V and VI, The Hague Convention of 1899). 
4. Place of meeting of parties and mediator (Article XXXVI, The 
Hague Convention of 1899). 
5. Time limit for selection of mediators after agreement of parties 
to mediate. 
6. Termination of the functions of mediator upon reconciliation of 
the parties or their non-acceptance of such efforts (Article V, The 
Hague Convention of 1899). 
7. Time during which parties may arrive at a peaceful settlement 
pursuant to efforts of mediator. 
8. Expénses of mediation (Article LVII, The Hague Convention of 
1899; Article V, Buenos Aires Treaty of 1936). 


PART II —- ENQUIRY AND CONCILIATION 


A. Panel for Enquiry and Conciliation 

(Assuming that a panel plan along the lines of the Chinese-United 
States proposal were adopted by a resolution of the General Assem- 
bly, references to it would appear at this point in the analysis.) 


1. Invitation to Members to designate persons to an enquiry or 
conciliation panel from which commissions may be appointed pur- 
suant to the request of United Nations organs or States. 


2. Qualifications of persons listed. 
3. Responsibility of the Secretary-General of the United Nations for 
administrative arrangements connected with the panel. 
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4. Availability of the panel to States and organs of the United Na- 
tions for constituting commissions of enquiry and investigation or of 
conciliation. 


B. Constitution of Commissions of Enquiry or Conciliation 


5. Types of commissions—permanent or ad hoc basis—and number 
of members to constitute commissions. 


6. Methods of constituting: 


(a) Selection by parties alone. The following methods are illus- 
trative: 


(1) Each party to nominate one commissioner from its na- 
tionals—three other commissioners to be nominated, by 
agreement, from nationals of other States. 

(2) Each party to appoint two members, one of whom would 
be its own national and parties to agree on fifth member, 
a non-national to be president (Article III, United States- 
Switzerland Arbitration and Conciliation Treaty of 1931). 

(3) If commission consists of only three members, the third 
to be appointed from non-nationals by agreement of 
parties. 

(b) Appointment of certain commissioners by third States or 
United Nations officials. 

The following procedures for appointing commissioners jointly 
by parties under sub-paragraphs (1), (2) or (3) under (a) above, 
are illustrative: 


(4) By third States chosen by agreement. 

(5) In concert by States chosen by parties. 

(6) By lot from candidates designated by States under (5) 
above. 

(7) Selection from a United Nations panel by 

(i) The Secretary-General of the United Nations; 

(ii) The President of the General Assembly (or the 
Chairman of the Interim Committee if the General 
Assembly is not in session) in consultation with 
the Secretary-General; 

(iii) The President of the Security Council in consultation 
with the Secretary-General. 
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(8) Selection by the President of the International Court of 
Justice. 
(c) Selection by the Secretary-General or other official of the 
United Nations if other methods fail. 


PART III~—- RULES OF PROCEDURE FOR COMMISSIONS 


(The topics set out below are intended to suggest all types of rules 
which might be useful for various types of commissions. When a 
commission of enquiry, for example, is established, appropriate rules 
would be selected from this part to enable it to function smoothly, 
These rules could be rearranged to relate them to each type of com- 
mission, or provisions could be added indicating in some detail which 
rules are appropriate to each type of commission.) 

1. Meeting place and travel (Article 9, General Act of 1928). 
2. Itinerary (Articles 7 and 8, Regulations, General Convention of 
1931, Article 4; Report of the Commission of Investigation concern- 
ing Greek Frontier Incidents). 
3. United Nations Assistance: 

(a) Assignment of staff. 

(b) Expert assistance from specialized agencies. 

(c) Arrangement for travel in Member States. 


4. Languages (Article XI, The Hague Convention of 1907 for the 
Pacific Settlement of Disputes). 

5. Agents and counsel (Article 11, General Act of 1928). 

6. Liaison officers (Article 10, Regulations, General Convention of 
1931, Article 4). 

7. Privileges and immunities—qualifying members of commissions 
for benefits thereof (Section 22, General Convention of the United 
Nations). 

8. Press releases (Report of the United Nations Special Committee on 
Palestine, A/AC.13/7). 


g. Commissions in field: 
(a) Transport (Article 11, Regulations, General Convention of 
1931, Article 4). 
(b) Communications (Article 11, Regulations, General Conven- 
tion of 1931, Article 4). 
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(c) Protection (Article 12, Regulations, General Convention of 
1931, Article 4). 

(d) Accommodation—billeting (Article 13, Regulations, General 
Convention of 1931, Article 4). 

(e) Report to the Secretary-General of United Nations (Article 14, 
Regulations, General Convention of 1931, Article 4). 

10. Opening of proceedings—application (Article 7, General Act of 

1928). 

11, Statement of facts and list of witnesses (Article XIX, The Hague 

Convention of 1907). 

12. Exchange of documents (See: Habicht, “Post-War Treaties for 

the Pacific Settlement of International Disputes,” page 1016). 

13. Right to be heard (See: Habicht, “Post-War Treaties for the 

Pacific Settlement of International Disputes,” page 1018). 

14. Private hearings (Article 10, General Act of 1928). 

15. Assessors (Article X, The Hague Convention of 1907). 

16. Subsidiary organs (Rules of Procedure, Special Committee on 

Palestine; Report of Commission on Greek Frontier Incidents). 

17. Evidence — documentary and testimonial (Articles XXII and 

XXIII, The Hague Convention of 1907; Article 11, General Act of 

1928; see: Carlston, “The Processes of International Arbitration,” 

pages 26-27). 

18. Municipal assistance—steps necessary to obtain benefit of munici- 

pal statutes (for United States Municipal Assistance Statute, see: 

Title 22 under United States Code, Section 270 d-g). 

19. Task of commission—report: 

(a) The elucidation of the questions in dispute and collection 
of information. 
(b) The obligation to endeavour to bring the parties to an agree- 
ment. 
(c) Procés-verbal: 

(i) Commission of enquiry—statement of facts. 

(ii) Commission of conciliation—statement of agreement of 

parties or of impossibility of settlement. 


(d) Time for terminating procedures of commission (Article 
XXXII, The Hague Convention of 1907). 











eral Act of 1928). 
20. Closing statement. 
21. Voting: 
(a) Votes necessary for a decision. 
(b) Effect of abstention. 
22. Commission’s rule-making power. 
23. Compensation and expenses (Article XXXVI, The Hague Con- 
vention of 1907). 


Sus-CoMMITTEE 2 
IMPLEMENTATION OF PARAGRAPH 2 (¢) OF THE RESOLUTION 
OF THE GENERAL AssEMBLY* 


ECUADOR: SUGGESTIONS TO IMPLEMENT THE PRINCIPLE EMBODIED IN THE 
ECUADORIAN PROPOSAL (DOCUMENT A/ac.18/63) 


Pursuant to the recommendation contained in resolution 171 (II) 
of the General Assembly for a greater use by the United Nations and 
its organs of the International Court of Justice as the principal judicial 
organ of the Organization: 


I 


1. A general recommendation could be addressed to Members of 
the United Nations which are parties to a dispute, if one of them 
refuses to employ the means for pacific settlement enumerated in 
Article 33 of the Charter, basing its refusal on the allegation that the 
matter is essentially within its domestic jurisdiction, that they should 
refer the matter to the International Court of Justice for a decision 
whether or not it is essentially within the domestic jurisdiction of the 
State. 

2. The following practice could be recommended as useful and 
desirable: 

When a situation or dispute is brought to the attention of the 
General Assembly or of the Security Council, and one of the parties 
concerned maintains that the matter is essentially within its do 
mestic jurisdiction: 


4 United Nations Doc. A/AC.18/SC.2/3, 30 June 1948. 


(e) Communication of procés-verbal to parties (Article 16, Gen- 











) 
d 





573 


(a) The President of the respective body or the Rapporteur or 
Conciliator appointed for the case will endeavor to obtain from 
the parties an agreement to the effect that the International 
Court of Justice shall decide whether or not the matter is essen- 
tially within the domestic jurisdiction of the State; 

(b) If, in the opinion of the Assembly or the Council, this 
previous agreement appears improbable or has not been reached, 
the International Court of Justice will be requested to give an 
advisory opinion whether or not the matter is essentially within 
the domestic jurisdiction of the State. 


II 


1. A general recommendation could be addressed to the Members 
of the United Nations to include in their bilateral or regional agree- 
ments dealing with pacific settlement of disputes provisions to the 
effect that if one of the parties refuses to employ the means for 
pacific settlement, basing its refusal on the allegation that the matter 
is essentially within its domestic jurisdiction, the International Court 
of Justice may decide, at the request of one of the parties concerned, 
whether or not a situation or dispute between that party and another 
party to the agreement is a matter essentially within the domestic 
jurisdiction of the State. 

2. The Interim Committee (or the body called upon to continue 
the studies undertaken by the Interim Committee with regard to 
the implementation of Article 11, paragraph 1, and Article 13, para- 
graph 1a, of the Charter) could consider the advisability of including 
in any new general convention dealing with pacific settlement which 
may eventually be prepared, a provision by which, if one of the 
parties refuses to employ the means for pacific settlement, basing its 
refusal on the allegation that the matter is essentially within its do- 
mestic jurisdiction, the International Court of Justice may decide, at 
the request of one of the parties concerned, whether or not a situa- 
tion or dispute between that party and another party to the conven- 
tion is a matter essentially within the domestic jurisdiction of the State. 


III 


The International Law Commission could initiate studies on the 
practical application of the principle of non-intervention in matters 








which are essentially within the domestic jurisdiction of the State, 
with a view to: 


(a) Defining categories of matters considered by international 
law as falling within the domestic jurisdiction of the State. The 
report of the Commission could be used by the Governments 
and organs of the United Nations as a guide; 

(b) Reporting on the advisability of preparing a multilateral 
convention, by which, if one of the parties refuses to employ the 
means for pacific settlement, basing its refusal on the allegation 
that the matter is essentially within its domestic jurisdiction, the 
International Court of Justice may decide, at the request of one 
of the parties concerned, whether or not a situation or dispute 
between that party and another party to the convention, is a 
matter essentially within the domestic jurisdiction of the State, 
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